United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD. 



APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 



FILED JUNE 15, 1021. 


PRINTED JULY 26, 1921 







Court of Appeals of the District of Columbia. 

OCTOBER TERM, 1921. 

No. 3678. 


M. McCOY, APPELLANT, 
vs. 

F. H. DUEHAY, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original. Print. 

Caption . « 1 

Complaint in the municipal court. 1 1 

Plaintiff’s affidavit. 2 2 

Defendant’s motion to strike out. 5 4 

Motion to strike out overruled ; time to plead extended. 6 5 

Affidavit of defense. 6 5 

Motion for judgment granted; judgment; execution of judg¬ 
ment stayed. 8 6 

Appeal noted by defendant. 9 6 

Memorandum: Undertaking (supersedeas) on appeal filed. 9 7 

Assignments of error. 9 7 

Designation of record. 10 7 

Memorandum: Time for filing transcript of record extended... 11 8 

Clerk’s certificate. 12 8 


Judd & Detweiler (Inc.), Printers, Washington, D. C., July 19, 1921. 


















Court of Appeals of the District of Columbia. 


No. 3678. 

Miss M. McCoy, Appellant, 
vs. 

F. H. Duehay. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 64998. 

F. H. Duehay, Plaintiff, 
vs. 

Miss M. McCoy, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 Complaint in the Municipal Court. 

Filed January 11, 1921. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 64998. 

F. H. Duehay, Plaintiff, 
vs. 

Miss M. McCoy, Defendant. 

District of Columbia, To wit: 

Your Complainant, F. H. Duehay being first duly sworn according 
to law, states that he is entitled to the possession of the premises 
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Apartment No. 309, the Rochambeau, 815 Connecticut Avenue, 
Northwest, Washington located in the District of Columbia, and 
that the same is unlawfully detained from him and held without 
right by the defendant Miss M. McCoy to whom the complainant 
had heretofore rented the said premises as a monthly tenant and 
whose tenancy and estate has been determined by the service of a 
due notice to quit. Complainant therefore prays that a Summons 
be issued commanding the defendant to appear and show cause why 
judgment should not be given against her for the restitution of the 
possession of said premises, with rent thereon from November 1, 
1920 to date of judgment at the rate of $42.00 per month and 
costs of this suit. 

F. H. DUEHAY. 

Subscribed and sworn to before me this 7th dav of December A. 
D. 1920. 

[Notarial Seal.] 

HORACE H. WESTCOTT, [seal.] 

Notary Public, D. C. 


2 Plaintiff's Affidavit. 

Filed February 1, 1921. 

* * * !* * * * 

F. H. Duehay, upon oath, states as follows: 

He is, and for many years has been, the owner of the Rocham¬ 
beau Apartments, 815 Connecticut Avenue, Northwest, Washing¬ 
ton, D. C. 

On August 31, 1920 the defendant, Miss M. McCoy, was occupying 
Apartment No. 309 in the said Rochambeau Apartments, as the 
tenant of the plaintiff at $42.00 per month, under a lease which 
expired on October 1, 1920, and on said August 31, 1920 the plain¬ 
tiff caused to be served upon the defendant the following written 
notice to quit: 

“Washington, D. C., August 30, 1920. 

“Miss M. McCoy, 

309 The Rochambeau, 

815 Connecticut Ave. N. W., 

Washington, D. C. 

Dear Madam : 

You are hereby notified and required to quit, remove from, and 
deliver up to me the possession of Apartment No. 309 The Rocham¬ 
beau, 815 Connecticut Avenue, N. W. Washington, D. C., which you 
now hold as tenant under me, on October 1, 1920, as I desire to have 
again and repossess the same. 

Respectfully yours, 

(Sign-d) 


F. H. DUEHAY.” 



MISS M. MC COY VS. F. H. DUEHAY. 


o 

o 


When the plaintiff s agent, Elmer Tate, visited the apartment of 
the defendant, No. 309 The Rochambeau, on August 31, 1920 for 
the purpose of serving the above notice to quit, he found in posses¬ 
sion of that apartment a Miss Helm, who informed him that the 
defendant was out of the City and was not expected to return for 
some time; that she Miss Helm, had been left in charge of 

3 the apartment by the defendant. Thereupon plaintiff’s agent 
handed Miss Helm, who is an adult, the above written notice 

to quit. 

During the month of September 1920, the Miss Helm mentioned 
in the foregoing paragraph, called at the office of the plaintiff in 
the Rochambeau and informed him that the defendant was still 
absent from the City and that she, Miss Helm, had charge of the 
apartment for the defendant. Miss Helm, on behalf of the defend¬ 
ant, then agreed with the plaintiff that if plaintiff would allow de¬ 
fendant to occupy the apartment after October 1, 1920, defendant 
would do so as a tenant by the month, and that when defendant re¬ 
turned to the City she, defendant, would make arrangements to sur¬ 
render possession of the apartment in question at an early date. 
Accordingly, in consideration of the agreement so made, plaintiff 
permitted the defendant to continue to occupy that apartment until 
October 30, 1920, when he caused to be served upon Miss McCoy, in 
person, the following written notice: 

“Washington, D. C., October 27, 1920. 

“Miss M. McCoy, 

309 The Rochambeau, 

815 Connecticut Ave. N. W. 

Dear Madam : 

You are hereby notified and required to quit, remove from, and 
deliver up to me the possession of Apartment No. 309 The Rocham¬ 
beau, 815 Connecticut Avenue, N. W., Washington, D. C., which 
you now hold as tenant under me, on December 1, 1920, as T de¬ 
sire to have again and repossess the same. 

Respectfully yours, 

(Sign-d) F. H. DUEHAY.” 

But notwithstanding the foregoing, the defendant failed 

4 and refused to surrender possession of the premises in ques¬ 
tion on December 1, 1920, as requested in the above notice, 

and thereafter the plaintiff, on December 7, 1920, brought an 
action for possession in the Municipal Court of the District of 
Columbia, (L. & T. No. 194530). The original return day of 
this suit was December 20, 1920, but the hearing was continued by 
the defendant, under agreement with the plaintiff, to December 22, 
1920. When the case was reached on December 22, 1920 plaintiff 
appeared with witnesses but the defendant failed to appear and 
the court gave plaintiff a judgment for possession as of that date, 
with rent from November 1, 1920, the date to which rent had been 
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paid by defendant, at $42.00 per month. From that judgment this 
appeal was taken. 

Plaintiff has not accepted rent since the date of judgment, but has 
insisted upon his right to possession under that judgment. 

Plaintiff accordingly respectfully submits that as the defendant 
was given due notice to quit, and as she failed and neglected to 
appear in the Municipal Court, or question in any way the sufficiency 
of that notice or the right of plaintiff to possession, plaintiff now is 
entitled to have the judgment of the Municipal Court affirmed by 
this Honorable Court and possession of the premises in question 
surrendered to him, together with the amount of rent found due by 
the Municipal Court, plus a sum for use and occupation at $42.00 
per month from date of that judgment, and costs of suit. 

F. H. DUEHAY. 


5 District of Columbia, to wit: 

F. H. Duehay, upon oath, states that he has read the foregoing 
Affidavit by him subscribed and know T s the contents thereof; that the 
statements of fact herein made of his own knowledge are true and 
those made upon information and belief he believes to be true. 

F. H. DUEHAY. 

Subscribed and sworn to before me this 1st dav of Februarv, 1921. 
[Notarial Seal.] HUGH W. BARR, 

Defendant's Motion to Strike Out. 

Filed February 19, 1921. 

* ****** 

Now comes the defendant and moves the court to strike out the 
affidavit of the plaintiff for the following reasons. 

1. Because the Municipal Court has not jurisdiction of an action 
where the tenancy is terminated by notice. 

2. Because the alleged 30 day notice expired on the first instead 
of the last day of the month. 

3. Because the affidavit alleges the 30 day notice served on a 
Saturday, and does not show’ it was before noon, the afternoon being 
a holiday when such service is not legal or sufficient. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 

6 To Clinton Robb, Esq., 

Attorney for plaintiff: 

Take notice that the above motion w T ill be called up Friday Feb. 
25, 1921 at 10.00 A. M. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 
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Supreme Court of the District of Columbia. 

Friday, March 11, 1921. 

Session resumed pursuant to adjournment, Mr. Chief Justice Mc¬ 
Coy presiding. 

♦ * * * * * * 

Upon consideration of the motion of defendant filed herein to 
strike out the affidavit of plaintiff, it is ordered that said motion be, 
and it is herebv overruled. 

1/ 

Further the time for defendant to plead is hereby extended for 
five (5) days from this date. 

Affidavit of Defense. 

Filed March 18, 1921. 

* ****** 

I, M. McCoy, being first duly sworn depose and say without 
waiving my motion to strike out, etc., but making same part hereof 
and insisting on same, that I am the defendant in the above action 
and that the plaintiff is not entitled to recover the premises sought 
in this action; that the alleged notice is not a sufficient notice to 
entitle the plaintiff to possession, that the plaintiff’s affidavit 
7 does not state a cause of action; that the 19th Rule of the 
Court is illegal and invalid so this defendant is advised and 
so charges, that the plaintiff did not serve a 30 day notice on the 
defendant setting out that he in good faith and bona fide needed the 
said premises for the occupancy of himself or his family or depend¬ 
ents. 

The Municipal Court did not have any jurisdiction of this action 
as the notice was not in accordance with the requirements of the 
Ball Rent Law, and a certificate of permission has not been obtained 
by the plaintiff from the Rent Commission of the District of Co¬ 
lumbia, under the said law certifying that the plaintiff w T as entitled 
to possession; that no application was made by the plaintiff to the 
Rent Commission that the plaintiff does not w r ant or need the said 
premises for the actual bona fide occupancy of himself, his wife 
or children, or dependents, or for the purpose of tearing down or 
razing the same in order to immediately construct new rental prop¬ 
erty hotel or apartment, that the plaintiff had not complied with 
any of the requirements of the Rent Commission law* of the District 
of Columbia known as the Ball Rent Law, nor with the Saulsbury 
Resolution that the Municipal Court did not have jurisdiction of this 
action for the further reasons that it only has jurisdiction of Land¬ 
lord and Tenant cases where the tenancy has expired. That the 
defendant demands a jury trial. 
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That defendant did not know of or ratify the alleged agreement 
of Miss Helm; that defendant is a tenant at sufferance under the 
expired lease and is not a tenant by the month. That the alleged 
30 day notice expired by the terms of the statute on Novem- 

8 her 29, 1920 and rent was paid and accepted to and includ¬ 
ing November 30, 1920. 

That at the time of the service, and after the expiration of the 
alleged 30 day notice plaintiff offered defendant a new lease by the 
month at a higher rental, and tried to credit the rent paid for Oc¬ 
tober and November as on account and leaving a balance due on 
each month. 

M. McCOY. 

Subscribed and sworn to before me this 17th day of March, 1921. 

[Notarial Seal.] HUGH W. BARR, 

Notary Public, D. C. 

Supreme Court of the District of Columbia. 

Wednesday, April 6, 1921. 

Session resumed pursuant to adjournment, Mr. Chief Justice Mc¬ 
Coy presiding. 

* * * * * * * 

Upon consideration of the motion of plaintiff filed herein, for 
judgment against defendant under Rule 19 of this Court, it is or¬ 
dered that said motion be, and it is hereby granted. 

Wherefore it is considered that plaintiff herein do have and re¬ 
cover of defendant herein possession of Apartment No. 309 The 
Rochambeau No. 815 Connecticut Avenue, North West, located in 
the District of Columbia, and have execution thereof. 

Further it is ordered that execution in this cause be, and it is 
hereby stayed to and including April 8, 1921. 

9 Supreme Court of the District of Columbia. 

Friday, April 8, 1921. 

Session resumed pursuant to adjournment, Mr. Chief Justice Mc¬ 
Coy presiding. 

♦ * * * * * * 

Comes now the defendant bv her Attorney of record in open 
Court and notes an appeal to the Court of Appeals from the judg¬ 
ment entered in this cause on April 6, 1921, and the maximum of I 

an undertaking to operate as a Supersedeas is hereby fixed in the j 

sum of Seven hundred dollars ($700). j 
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Memorandum. 

April 8, 1921.—Undertaking (supersedeas) on appeal filed. 

Assignments of Error. 

Filed May 19, 1921. 

* ****** 

The appellant makes the following assignments of error on ap¬ 
peal in this action to the Court of Appeals. 

1. The court erred in not striking out plaintiff’s affidavit as the 
Municipal Court did not have jurisdiction of this action either under 
the Ball Rent Law, or sections 20 or 1225 of the code, which two 
sections are unconstitutional as class legislation putting a burden on 
some litigants not put on others to obtain a jury trial; as (b) as Rule 

19 is unconstitutional; as (c) the 30 day notice expired on 
10 the wrong day; as ( d) as the 30 day notice being served 
Saturday, and not shown before noon, is not legally served. 

2. The Court erred in granting judgment on the affidavits as they 
show (a) plaintiff had not complied with any of the requirements 
of the Ball Rent Law, but was acting in defiance thereof; (6) plain¬ 
tiff waived the 30 day notice by agreeing after expiration of said 
notice to give, and offering to give, a new lease at higher rental to 
appellant; as (c) the 30 day notice, this being a tenancy at suffer¬ 
ance, expired by the terms of the statute on Nov. 29, and the rent 
was paid to and including Nov. 30, thus waiving the notice. 

RAYMOND M. HUDSON, 

Attorney for Appellant. 


Designation of Record. 

Filed May 19, 1921. 

* ****** 

The defendant directs the clerk to copy into the record for the 
appeal to the court of appeals in the above action the following: 

1. Complaint of Mun. Ct. 

2. Plaintiff’s affidavit. 

3. Defendant’s motion to strike out. 

4. Affidavit of defense. 

5. Judgment of Supreme Court. 

6. Designation of Record. 

7. Assignments of error. 

RAYMOND M. HUDSON, 

Attorney for Appellant. 
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11 To Clinton Robb, Esq., 

Attorney for appellee: 

Take notice that I will apply to the clerk of the Supreme Court, 
D. C. for a transcript of the record in the above action pursuant to 
the foregoing Designation of Record and the attached Assignments 
of Error, to be filed in the Court of Appeals in this appeal. 

RAYMOND M. HUDSON, 

Attorney for Appellant. 


Memorandum. 

May 18, 1921.—Time for filing transcript of record extended to 
and including June 1, 1921. 

12 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
11, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 64998 at Law, wherein F. 
H. Duehay is Plaintiff and Miss M. McCoy, is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 26th day of May, 1921. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk 

By W. E. WILLIAMS, 

Assistant Clerk. 

E. W. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3678. Miss M. McCoy, appellant, vs. F. H. Duehay. Court of Ap¬ 
peals, District of Columbia. Filed Jun. 15, 1921. Henry W. 
Hodges, clerk. 
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In The 

COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA 
October Term, 1921 

No. 3678 


Miss M. McCoy, Appellant , 
vs. 

F. H. Duehay 


BRIEF FOR APPELLEE 


STATEMENT OF FACT 

This suit originated in the Municipal Court, where the 
appellee, as plaintiff, sought to recover possession of an 
apartment owned tyy him and occupied by the appellant, de¬ 
fendant below. 

The unchallenged averment of appellee’s affidavit, duly 
filed in the Supreme Court of the District under Rule 19 
of that Court, is that “When the case was reached (in the 
Municipal Court) on December 22, 1920, plaintiff appeared 
with witnesses but the defendant failed.to appear and the 
court gave plaintiff a judgment for possession as of that 
date.” (R. 3, 4). 

In his brief counsel for appellant has attempted to sup¬ 
plement and st rengthen his affidavit under Rule 19 by stating 



that he “appeared (in the Municipal Court) and objected 
to the jurisdiction of the Municipal Court.” etc. This state 
ment is contrary not only to the record but to the facts. 
Counsel for appellant made no such contention below and 
the statement in his brief obviously was prompted by the 
exigencies of the case, which is to be decided on the record 
only, as made by the affidavits. Had counsel desired to make 
this matter an issue in the case, he should have inserted an 
averment to that effect in his affidavit, and his failure to do 
so estops him here. 

While appellee’s affidavit sets out two notices, only the 
second or later notice was considered below, and therefore 
is the only one material here. It also will appear, from ap¬ 
pellee’s argument in later pages of this brief, that the con¬ 
nection with this case of the Miss Helm mentioned in the 
affidavits herein, whatever such connection may have been, 
has no real bearing here and therefore that the case may be 
considered as though she had not been mentioned in either 
affidavit. 

After appellee’s affidavit had been filed below, appellant 
moved to strike it out upon three grounds, namely: That 
the Municipal Court did not have jurisdiction of an action 
where the tenancy was terminated by notice; that appellee’s 
notice to quit expired on the first instead of the last day of 
the month ; and that service of the notice was not legal or 
sufficient because it was made on a Saturday and there was 
no averment that it was made before noon of that day. (R. 
4). The Court overruled this motion and thereafter ap¬ 
pellant filed her affidavit of defense under Rule 19. 

The only averments of fact made by appellant in her af¬ 
fidavit of defense are that she 

“did not know of or ratify the alleged agreement of 
Miss Helm: * * * and rent was paid and ac¬ 

cepted to and including November 30, 1920. 
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“That at the time of the service, and after the ex¬ 
piration of the alleged 30-day notice plaintiff offered 
defendant a new lease by the month at a higher rental, 
and tried to credit the rent paid for October and No¬ 
vember as on account and leaving a balance due on each 
month.” (R. 6). 

The remaining averments of appellant’s affidavit amount 
to mere conclusions of law, namely, that Rule 19 is un¬ 
constitutional; that the provisions of the Ball Rent Law 
(here mentioned for the first time) had not been complied 
with by appellee; that the jurisdiction of the Municipal 
Court is limited to cases where the tenancy has expired; 
that appellant was a tenant at sufferance and not by the 
month, and that appellee’s notice to quit expired by statute 
on November 29, 1920, or two days prior to the express 
date fixed by the terms of the notice. 

The court granted appellee’s motion for judgment on the 
affidavits under Rule 19 and this appeal followed. 

POINTS OF LAW INVOLVED 

1. Did the Municipal Court have jurisdiction? 

2. Is Rule 19 Constitutional? 

3. Was the Notice to Quit Sufficient? 

4. Is the Service of a Notice to Quit by a Landlord on 
Saturday Afternoon Legal? 

5. Was there a Waiver of the Notice to Quit? 

ARGUMENT 

The Municipal Court Had Jurisdiction. 

The Ball Rent Law has no application to this case. 

It is established by the affidavits herein that appellant 
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made no defense in the Municipal Court. Moreover, she 
not only invoked the jurisdiction of the Supreme Court of 
the District but, in her first attack there on plaintiff’s af¬ 
fidavit under Rule 19, made no mention of the Ball Rent 
Law. In the circumstances, appellant’s attempt to invoke 
the jurisdiction of the Rent Commission comes too late. 

In Smith v. Pyne, No. 3446, decided June 21, 1921, (49 
Wash. Law Rep. 468) involving- the jurisdiction of the 
Municipal Court in landlord and tenant cases, this court, 
speaking through Mr. Chief Justice Smyth, said: 

“The Municipal Court has jurisdiction over the sub¬ 
ject-matter, and with the proper parties before it it may 
hear and determine all controversies relating to the 
subject on such evidence as may be adduced, when no 
objection is made ” etc. (Italics ours.) 

See also Lehker v. Joyce, No. 3436, decided by this 
court on June 6, 1921. (49 Wash. Law Rep. 437.) 

While the recent cases just cited are conclusive to the 
point that appellant has estopped herself from invoking the 
aid of the Rent Commission or of the Ball Rent Law, it 
may be observed, in passing, that neither while the case was 
pending in the Municipal Court nor after judgment against 
her there did appellant appeal to the Rent Commission. 
On the contrary, she voluntarily invoked the jurisdiction of 
the Supreme Court, rather than that of the Rent Commis¬ 
sion, and then sought to show that the Rent Commission 
was the proper forum. In Warner v. Jenks, 12 App. D. C. 
104, the appellant, after removing the case from the Muni¬ 
cipal Court to the Supreme Court, attempted to set up the 
want of jurisdiction of the latter Court, and this court said: 

“Whether in a case like the present the appellant 
should be permitted to take advantage of his own 
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wrong, and to question at this stage the jurisdiction 
which he himself invoked, may well be questioned.” 

In view of the ruling of this court in Smith v. Pyne, 
supra, that the Municipal Court still has jurisdiction of 
suits for possession when the Ball Rent Law is not invoked, 
counsel for appellee does not deem it necessary to consider 
appellant’s contention that the Municipal Court lacked jur¬ 
isdiction here because Secs. 20 and 1225 of the Code are un¬ 
constitutional, since this contention amounts to an attempt 
to reopen a jurisdictional question already determined b) 
this Court. Moreover, these Sections have been in force 
for more than twenty years and the jurisdiction of the Muni¬ 
cipal Court under them repeatedly recognized by the Court. 

Green v. Mclntire, 42 App. D. C. 250; 

Desio v. Hutchison, 36 App. D. C. 68; 

Dowling v. Buckley, 27 App. D. C. 205; 

Brown v. Slater, 23 App. D. C. 5L 

Rule 19 Is Constitutional . 

That Rule 19 is constitutional has been repeatedly held 
by this Court. 

Borden v. Carter, 49 App. D. C. 116; 

Columbia Laundry Co. v. Ellis, 36 App. D. C. 583; 

Ganss v. Goldenberg, 39 App. D. C. 597. 

The Notice to Quit Was Sufficient 

Appellant complains that the notice to quit expired on 
December 1, 1920, whereas the date of expiration should 
have been November 30, 1920; in other words, that she re¬ 
ceived an extra day’s nofice. 


I 
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That the giving to a tenant of more notice than is legally 
required does not operate to the legal disadvantage of a land¬ 
lord already has been pointed out by this court. 

“The giving of the additional day was an advantage 
to the defendant (tenant) ; of this he had no just cause 
for complaint.” 

Boss v. Hagan, 49 App. D. C. 106, 108. 

A Notice to Quit Served on a Saturday Is Legal 

It may be observed that, in any event, the service of a 
notice to quit by one of the parties, as by the appellee in this 
case, does not amount to the service of “process” in the 
legal sense, which applies only to judicial writs, warrants 
or subpoenas served by an officer and designed to compel 
appearance in Court. But, even if it did, there would be no 
merit in appellant’s contention. 

Neither Section 1389 of the Code, which makes Satur¬ 
day afternoon a legal half holiday, nor any other provision 
of the Code, forbids the service of process during that 
afternoon. The absence of such a provision is clearly in¬ 
dicated and recognized by Rule 8 of the Law Rules of the 
Supreme Court of the District of Columbia, as follows: 

“When time is limited, either by these rules, or by 
order of court, Sundays and legal holidays shall be ex¬ 
cluded, unless otherwise expressly stated. Saturday 
half-holidays shall not be counted in such excluded 
days” (Italics ours). 

Therefore, even the service of process by an officer of 
the law might be legally made on Saturday afternoon in 
this District, for 

“It seems that service of process upon days set apart 


I 
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by statute as legal holidays is not invalid unless ex¬ 
pressly made so by statute,” etc. 

19 Encyc. of PL & Pr., 601. 

In Glenn v. Eddy, 51 N. J. L. 255, a summons had been 
served on a day made a legal holiday by statute, which pro¬ 
vided that no court should be held upon such a day, except 
in cases where a court would sit upon a Sunday, and that no 
person should be compelled to labor on that day. The court 
said: 


“The statutory declaration that these days shall be 
legal holidays does not indicate an intent to assimulate 
their status to that of Sunday. ‘Holiday,’ in its present 
conventional meaning, is scarcely applicable to Sunday. 
* * * The act, however, does not prohibit labor 

or service, but only the compelling of labor or service. 
Any person may refuse and may not be compelled to 
work. Any person, officers of courts or others, may 
work if they choose. * * * 

“The statute in Michigan prohibiting the holding ot 
courts on certain days has been held not to avoid a 
summons issued on one of them. Smith v. Ihling, 47 
Mich. 614.” (Italics ours). 

In People v. Fulton, 50 Hun. (N. Y.), 105, a writ served 
on Saturday afternoon was upheld, the court saying: 

“Should the writ have been vacated because the pa¬ 
pers and writ were served on Saturday after twelve 
o'clock noon? The statute (Laws 1887, chap. 289, 
amending Chapter 27, Laws 1875, as amended by Chap¬ 
ter 30, Laws 1881) which makes Saturday afternoon 
a half-holiday, provides: All the days and half days 
aforesaid shall be considered as the first day of the 
week, commonly called Sunday, and as public holidays 
or half-holidays, for all purposes whatsoever, as re¬ 
gards the transaction of business in the public offices of 
this State. * * * We do not think the language 





~■■ 1 ' •, ' —- 


8 

of this statute broad enough to prevent the service of 
process or papers on Saturday after twelve o’clock 
noon, nor do we think such was its purpose or intent.” 

Courts have construed statutes which forbid the holding 
of courts or the transaction of judicial business on holidays 
as not forbidding service of process on those days; in other 
words, such service is regarded as a ministerial act and 
therefore not within the prohibition of the statute. 

Whipple v. Hill, 36 Neb. 720; 

Merchants Bank v. Jaffray, 36 Neb. 218; 

State v. Thomas, 61 Ohio St. 444; 

Weil v. Geier, 61 Wis. 414; 

Havens v. Stiles, 8 Idaho, 250; 

Smith v. Ihling, 47 Mich. 614. 

And see: 

# 

Carey v. Reilly, 20 Misc 610, 46 N. Y. Supp. 449; 

Matter of Bornemann, 6 N. Y. App. Div. 524; 

Corlies v. Holmes, 20 Wend N. Y. 681; 

Horn v. Perry. 11 West Va. 694; 

Irish v. Wright, 8 Rob. (La.) 428; 

21 Cyc. 444. 

There is nothing favorable to appellant’s contention in 
Ocumpaugh v. Norton, 24 App. D. C. 296, 298, which holds 
merely that Section 1389 of the Code is broad enough “to 
justify the cessation of all official work.” '"Italics ours) 
There is no intimation here or elsewhere that Section 1389 
precludes the service of process or compels the cessation of 

official work. Indeed, such a construction would prevent 
the transaction of any official business in this District after 
noon on Saturday or on any other holiday. The legal rule 
is that on a holiday 
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“Any person, officers of courts or others, may work 
if they choose.” 

Glenn v. Eddy, 51 N. J. L. 255. 

There Was no Waiver by Appellee of His Notice to Quit. 

Appellant’s affidavit is remarkable for its omissions. It 
charges that “at the time of the service, and after expira¬ 
tion of the alleged 30 day notice plaintiff (appellee) offered 
defendant (appellant) a new lease by the month at a higher 
rental, and tried to credit the rent paid for October and 
November as on account and leaving a balance due on 
each month.” (Italics ours). Appellant is careful to avoid 
stating that she accepted this alleged offer and that a lease 
agreement or any other agreement resulted. As to appel¬ 
lant’s allegation that appellee made an attempt to collect 
more than the agreed rent, her use of the word “tried” in¬ 
dicates that no such collection was made. At all events, 
this rent related to a period prior to the date when the notice 
expired. Indeed, appellant states in her affidavit that “rent 
was paid and accepted to and including November 30, 1920,” 
while the notice did not expire until December 1, 1920. 

It is respectfully submitted that the trial court com¬ 
mitted no error in holding that the equivocal allegations 
of appellant’s affidavit, though accepted as true, fall far 
short of showing a waiver by appellee of the notice to quit. 
Appellant’s affidavit charges appellee with no act incon¬ 
sistent with the idea that appellee at all times relied and 
insisted upon his notice to quit. He promptly brought suit 
under it and has been prosecuting that suit ever since. 

But appellant contends that the acceptance by appellee of 
rent to and including November 30, 1920, amounted to a 
waiver of the notice to quit, her theory being that the notice 
expired on November 29, 1920. This contention over- 
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looks the express terms of the notice to quit “on Decem¬ 
ber 1, 1920,” and amounts to an attempt by appellant to so- 
reform or modify the terms of the notice as to lay a foun¬ 
dation for an argument that it was insufficient. The notice 
here was not to quit in thirty days, as appellant would have 
it, but terminated upon a day certain which, as the notice 
was served on October 30, 1920, was thirty-two days after 
service. It may be true that appellant received more than 
the required notice, but 

“The giving of the additional day was an advantage 
to the defendant; of this he has no just cause for com¬ 
plaint.” 

Boss v. Hagan, 49 App. D. C. 106, 108. 

Moreover, it is absolutely immaterial whether the Miss 
Helm mentioned in these affidavits agreed on a tenancy 
by the month, or whether appellant ratified or adopted 
such an agreement. If there was such an understanding 
the tenancy was by the month, and the notice was ample 
to terminate such a tenancy (Code, Sec. 1219); if, as con¬ 
tended by appellant, the tenancy was at sufferance, the 
notice was even more ample. (Code, Sec. 1221). Ap¬ 
pellee therefore is not dependent upon the agreement he 
made with Miss Helm, and that may be disregarded; in 
other words, appellee is willing for the purposes of argu¬ 
ment to accept appellant’s contention that she was a mere 
tenant at sufferance. 

As to the acceptance of rent, all that appellee did was to 
collect rent for the current month during which the notice 

to quit was running, as this court has ruled a landlord may 

% 

do without waiving his rights under the notice. 

In Byrne v. Morrison, 25 App. D. C. 72, the rule was 
laid down as follows: 
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“It is true that the receipt of rent by a landlord after 
notice to quit, of rent for a new term or part thereof, 
amounts to a waiver of his right to demand possession 
under that notice. ( Cases ). 

“But the receipt of rent for the current month pend¬ 
ing the notice to quit cannot have that effect.” (Italics 
ours). 

And in Maxwell v. Brayshaw, 49 App. D. C. 57, 60, 
this rule was thus reaffirmed: 

“The acceptance of one month’s rent pending the 
running of the notice to quit did not create a new ten¬ 
ancy; neither did it operate as a waiver of plaintiff’s 
right to demand possession under the notice. Byrne v. 
Morrison, 25 App. D. C. 72.” 

The Byrne case, it will be observed, was much stronger 
for the tenant than the instant case. There the month 
ended on November 25th and the thirty day notice to quit 
was given on the 24th day of October, while rent was 
accepted “up to November 26th.” The notice did not 
specify the date of termination of the notice but as it was 
for thirty days it technically expired on November 23rd. 
In the case at bar, however, the notice expressly expired 
on the day following that to which rent was accepted. 

It is respectfully submitted, in conclusion, that the rec¬ 
ord in this case clearly shows that appellant has no real 
or substantial defense to this action and that the judgment 
appealed from therefore was right and should be affirmed. 

Respectfully submitted, 

Clinton Robb, 
Attorney for Appellee. 





